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IN THE HIGH COURT OF JUDICATURE AT BOMBAY /\\\
NAGPUR BENCH, NAGPUR \ &
WRIT PETITION NO. 5666 OF 2007 et e )
Dr. Panjabrao Deshmukh Urban . / <_j’"‘-;\'“"'/
Co-operative Bank Ltd., N ,/
Irwin Chowk, Amravati,
through its In-charge Managing Director. ::  PETITIONER

-: Versus :-

1. The State Information Commissioner,
Vidarbha Region, Nagpur and the~ ~_\ “ ' 1)
nd \\ sl /
2™ Appellate Authority having® 1‘gs o\fﬁce e
at Commissionerate, Nagpuir. / LT e

( \‘I>
2. First Appellate Authority and
the Commissioner of Co-operatiofi and
Registrar of Co- operatwe Societies,
Maharashtra State;N New Secretariat Bldg.,
Pune — 1. \\
/ (_;“} \ i)

3: Gaja{d{? 5/ o\Madh{ orao Wankhede
age (ﬂt\R,;}/OWS/ Samartha Colony B,
Post \Qn}m;, Nagar, Amravati.

4, Th e of Maharashtra,
\Department of Co-operation,
s f\"' ‘Mantralaya, Annex, Mumbai,
Yo through its Secretary. :: RESPONDENTS

Shri U. S. Dastane, Advocate for the Petitioner.
Shri A. D. Sonak, A. G. P. for respondent Nos. 1, 2 & 4.
None for respondent No. 3.

CORAM: J. H. BHATIA, J.
DATED: 13TH JANUARY, 2009.

JUDGMENT
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the parties were also directed to file brief submlsswn; i supporg/of

‘(

their contentions, which they have done. However, nQne,,afp/p"ears for

petitioner and Mr. Sonak, learned A5515tant G,overnment Pleader

registered under the Maharasv-tra Co-operative Societies Act, 1960

(for short, Societi"ééx Act) and is controlled in respect of certain

/ /\; ,j \/
So'fege,s A\@t and certain provisions of Banking Regulations Act.

Res a{ e t No 3 is a share holder of the petitioner-Bank. He made

f
*’-\ \tWO pplications before the Bank on different dates seeking certain
://; “k‘s \\\\\\/)

\_ ) } information under the provisions of the Right to Information Act,

/; ) 2005. Both the applications were rejected by the petitioner
N /’
i contending that Right to Information Act is not applicable to the

petitioner-Bank, however, he could seek information as per the
provisions of the Societies Act. In view of this, he preferred two

appeals before the Commissioner of Cooperation and Registrar of

> Downloaded on - 11/03/2013 15:59:09 :::




wp5666.07.53w 3/19 B

>

Cooperative Societies, Pune. As the appeals were dismissed, he\

G N
e *\>
preferred second appeal before the Commissioner of State i
.f e e

,A
(,

also directed the petitioner to appomt Iime\ﬁlon Officer and First
\\ S
o
Appellate Officer for the said Bank The dl{ ctions given by the said
/\ N N 3 ! /
LSO

Information Comm1551oner/afreyxa1ﬁ1enged in the present writ
petition.

3 Accordlng to the petitioner the Bank is not a “public

‘ \

authority” wﬁl;hm\the ,meamng of Section 2(h) of the Right to

v\/ \/
Infon‘gath\n Acr/ and therefore, this Act is not applicable to the

/ \
'\; \has }msd1rected himself while holding that because there is public

Information Act should be applicable to the Bank.

4. The learned Counsel for the petitioner vehemently relied
upon the definitions of the “appropriate Government” and a “public
authority” under Section 2(h) to support his contention that the

legislature never intended that the cooperative bank, which is not
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established by the Constitution or Central/State Legislation or the

notification issued by the appropriate Government and it is also\q\

/

(

covered by Right to Information Act. In support of thlS eo;ltentlon

he also placed reliance upon certain authorities from the Supreme

Court as also Full Bench of this High Court \/

To begin with, The pr\eal{l‘/bla of\ie Right to Information

Act states that this Act was/ ar&rxgd\)zo prov1de for setting out the

o \‘x

practical regime of right to i@mation for citizens to secure access

to information un&élf the control of public authorities, in order to

promote traﬁap‘a{ency \and accountability in the working of every

o

public authority which is established, constituted,

\;;/ \/

“appropriate Government” means in relation to a

owned, controlled or substantially financed by funds
provided directly or indirectly-

(i) by the Central Government or the Union

territory administration, the Central Government;

(ii) by the State Government, the State Government;

In view of this definition the appropriate Government

means the Central Government, Union territory administration or

\\
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/\

the State Government depending on as to whether the concemec(\‘\

e
public authority is established, constituted or controlled\@r -

substantially financed by funds provided directly or/lr;dlrectly to’ phe
Central Government, Union territory or the Stat@ Goﬁ;mment

Words, “Public Authority” are material in this definition.
Gl i

Section 2(h) runs as under'

2(h) “public author1t§(‘> means ,Qny authority or body
or institution of /§ 1 go\femrpent established or
constituted - ™\ / o~ \/

(a) by or under th/-e\ (fc\mstitution;

(b) by any Othe\a‘

(c) by any other law made by State Legislature;

W made by Parliament;

(d) ~bx ﬂotlﬁcatlon issued or order made by the
appg/Opﬁa{e Government and includes any -

o
\ rﬁ«) b/odfy/owned controlled or substantially financed;

\ﬁ}) 'non-Government organisation substantially financed,

.....

e\ g}rectly or indirectly by funds provided by the
,\‘\\) appropriate Government.

N “\>
T NP Admittedly, the petitioner-Bank was not established or
=) N )
o Ny
) \ ------- “ constituted under the constitution or any enactment of Parliament

or State Legislature or by any notification or order by the
Government. It is also admitted that the petitioner-Bank is not
owned or substantially financed by the State Government. Even if it

is treated as a Non-Government organisation, it is not substantially
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\\ X '_, ,d
Government. O

6. The learned Counsel for the petitioner vehemently

wr,\

contended that the petitioner is COOPEK@UVE Bal;yk registered under
the Maharashtra Cooperanve\So\]\etles E@t and for the proper
functioning of the same as p}r p\ro>1$}ons of law, the Commissioner

e

of Cooperative Societies an 3\8 Registrar and other functionaries

under the Registfa\f\_ have some control on all the Cooperative

4//\ N
\cont}ol for the purpose that cooperative societies are functioning as
;/ s \\“ \\/
N Lper the provisions of law and public interest and they are not

deviated from the cooperative spirit for which they have been
established. Otherwise, neither the Government nor any its officer
has any direct control in the administration of the Bank.

7 Admittedly not a single Director on the Board of Directors

is appointed by the Government. All the Directors are elected by the
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share holders of the petitioner-Bank. In Shamrao Vithal Co‘—

operative Bank Ltd. & another Vs. Padubidri Pattabhiram lha}

.'.’
£

another — 1993 Mh. L. J. -1 question was whethei::,i;zi}irlt ‘\petrt;on

would lie against the Cooperative Bank and for that\purpése it had

become necessary to find out whether the Bank is a “State” or “State

instrumentality” within the meanin of \Ar/tlcle 12 af " the

Constitution of India. The folkgw\g 1ssue\ _\as referred to the Full
<\ ‘ /

“Whether operatlve society registered under
the provisiqns of the
Act, 1960 and under the Multi State Co-operative
SocmtleS“ JAck, 1984 falls within the expression

“Sf,f ~ umjer Article 12 of the Constitution of

a

aharashtra Co-operative Societies

function was being discharged by the cooperative Bank, it amounts

to a “State”. The Full Bench observed as follows in para 19.

“It is, however, submitted that a co-operative bank,
as in the present case, performs an important public

function and that itself is sufficient for coming to the
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conclusion that it is “State” wunder Article 12. It is
submitted before us that in a welfare State

definition of “governmental function”  has to b
are of public importance. Hence any d;lgamsauorl
which performs a public function must bQ cons;dered
as State under Article 12. In our view, this is too
broad a proposition. We haye to “bear in mind the
note of caution sounded by thf S‘uprar;}e Court in the

cases of Ajay Hasia (supm) and’ %kﬂy Wandt (re, the Institute
of Constitutional and 4 ?{rfmme\ntmy Stud'zes supra). Every

organisation which c; rn s out ‘e~ ﬁ,ll’lCthI’l which is of
QU

public 1mporta§1 es” not necessarily become
“State” unde:\@sticle 12, Conferment of
“Statehooc'}" depends upon various other factors also,

such as” the nexus of such organisations with the State,

the s xt@rft \of State control, whether it is entirely
_fmémced /bf\/ the State or by private individuals,
\' Zi wl%ther the same function was originally carried out

by/a Department of the State and so on. There may

e many functions of public importance which can be
performed by private organisation also. We have a
large number of organisations doing important social
work vital to the community. There are, for example,
organisations which look after, educate and train
handicapped persons or the blind, provide them with
jobs and rehabilitate them. There are private
charitable organisations which may provide free or
subsidised housing to the poor or free medical aid.
They may supply text books to poor students,
freeships and scholarships. There may be private
organisation engaged in transport of goods and men.
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S
They perform functions which are, undoubtedly of \’\\‘\ -
public importance, and they sub serve a public nee \\ \ \>
But this does not necessarily make such orgarusatlons 5
“State” under Article 12. Banking is undoubtedly a; /
function of public importance. In fact, the nat10nahsecf
banks do carry out these functions under\ the Cyntrol
of the State. But that doees nel mean that banks
which are not so controlled, or- banks which are set up
by private organisations cq Gpe /atlve societies
become “State” under Artrcle 2\Tn a welfare State,
many activities whlchﬁare\ often Qa‘fl‘led on by private
organisations are ﬁ\e tékin{‘“‘b‘y ,?he State. In such

cases the Supre"f e qur{ Ba said that we must look at

o

the overall positio the organisation in the light of

the other tests also, especially when the function of the
orgamsauon 1s not such as can be carried on only by

the State \01* is not connected with governmental

“A  co-operative society, registered under the
provisions of the Maharashtra Co-operative Societies
Act, 1960 and under the Multi State Cooperative
Societies Act, 1984, which carries on the business of
banking, and is therefore governed by the Banking
Regulation Act, 1949 does not thereby fall within the
expression  “State” under Article 12 of the
Constitution of India. The appellant-Bank cannot,
therefore, be considered as “State” under Article 12.”
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or “State instrumentality”.

8. In S. S. Rana Vs. Registrar, Co-op. Societiés. & anothér —

S
i

(2006) 11 Supreme Court Cases 634 again theg\ﬁesti?n arose

whether the Kangra Central Cooperative Bank Ltd. which was

y 7
\

registered society was “State” W1th1n the Iﬂeamﬁg of Article 12 of
o
the Constitution and whethén; ert\pe ]\t on would lie.  Their
/ > /

/ A

\ e /
Lordships held that it is_ sgt‘glc g\siti‘oﬁ that to treat such an
institution as a State, it is\ﬂgcfssary to show that there was deep

and pervasive confr@l of the Government over it and observed as

s \ \
s

follows: - \ \\\\\\ \\.

The
State has the power only to nominate one Director. It

cannot, thus, be said that the State exercises any
functional control over the affairs of the Society in the
sense that the majority Directors are nominated by the

State. For arriving at the conclusion that the State has
a deep and pervasive control over the Society, several
other relevant questions are required to be considered,
namely, (1) How was the Society created? (2) Whether
it enjoys any monopoly character? (3) Do the functions
of the Society partake to statutory functions or public
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functions? And (4) Can it be characterised as public -

authority? Gl
1l Respondent 2, the Society does not answer/ ;tn;( o

of the aforementioned tests. In the case, //Of »a \ n@n ,/
statutory society, the control there over would fnean
that the same satisfies the tests laid down by EhlS” pourt
in Ajay Hasia v. Khalid Mujib Sehravardi.

12 It is well settled that . general -regulations under
an Act, like the Companles Qt or ~the Cooperative
Societies Act, would not frénde\the activities of a
company Or a socaet?;\o s@iebt tB gontrol of the State.
Such control in terms K}prov{ Sions of the Act are
meant to ensurespropér™functioning of the society and
the State or stai‘%&y&uthomtles would have nothing to
do with its, \day to day functions.

13. {he de<31s1on of the seven Judge Bench of this

Court 1r1\\i“md'e\ep Kumar Biswas whereupon strong reliance

has/ aen placed has no application in the instant case.
\ ’In\ th\at case the Bench was deciding a questlon as to

{
,\\\\\\7 v. Union of India and if not whether the same deserved to
Sl f f\ \ e be overruled. The majority opined that the Council of
vl \_/ Scientific and Industrial Research (CSIR) was “State”
\\”/<I within the meaning of Article 12 of the Constitution of
\\/ India. This Court noticed the history of the formation

thereof, its objects and functions, its management and
control as also the extent of financial aid received by
it. Apart from the said fact it was noticed by reason
of an appropriate notification issued by the Central
Government that CSIR was amenable to the jurisdiction
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of the Central Administrative Tribunal in terms of (\
Section 14(2) of the Administrative Tribunal Act, 1985 \\‘J

[t was on the aforementioned premises, this Court\

law. This Court reiterated the followmg SlX tests la1d

down in Ajay Hasia v. Khalid Mujib Sehravardi. \\’/

“(1) One thing is clear that if the entire

share capital of the c@rpor;;tlon is held by

Government, it would gona Tcngg Way towards

indicating  that & the e s\“@oéuon IS
instrumentality | s agency of /Government

@2 Where \1@ \f\{ganmal/ assistance of the

State i1s so

uc{ as to meet almost the entire
expenditure of corporation, it would afford
some Adindication of the corporation being
nnpregnated with governmental character.
7 /\ \(3) ‘\ It may also be a relevant factor...
ot "Whetber\the corporation enjoys monopoly status
/\1 \\ whlch 1s State-conferred or State-projected.
o N // (4) Existence of deep and pervasive State
control may afford an indication that the
corporation is a State agency or instrumentality.
(5) If the functions of the corporation are
of public importance and closely related to
governmental functions, it would be a relevant

factor in classifying the corporation as an

instrumentality or agency of Government.

(6) 'Specifically, if a department of
Government is transferred to a corporation, it
would be a strong factor supportive of this
inference’ of the corporation being an

instrumentality or agency of Government.”
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This Court further held : (Pradeep Kumar Biswas case)
...The picture that ultimately emerges 1 \

that the tests formulated in Ajay Hasia are not a, rrglel
set of principles so that if a body fallg w1tf11n\ ahy’ .
one of them it must, ex hypothem be Cons1dered to

question in each case would be whether in the
light of the cumulative facts” as/ égfabhshed the ‘body
is  financially, functlonaliy\ \a‘nd \\/édmzmstratlvely
dominated by or unde """" \thq “control  of  the
Government. Su% ce;nt\@l must‘ be particular to the

body in questlpn “and Q} be pervaswe If this is

found then th%: State within Article 12. On
the other liam{ when control is merely regulatory, whether

under gtaflgtq or otherwise, it would not serve to make the body a

Government has any direct control or interference in functioning

and management of the Bank. There are number of cooperative
banks/societies in the State of Maharashtra and they are registered
under the Maharashtra Co-operatives Societies Act. Admittedly, the

petitioner-Bank does not have any monopoly nor it has any State
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it /
4

o

protection. As stated in Shamrao Vithal Co-op. Bank vs. Padubidri \

a =

(supra), the cooperative bank is not discharging any governme\aj

function and the functions of the bank can be carn;edv out By any

( \

private individual or by institution registered under\(he afiproprlate

law.  Admittedly, the petitioner- Bank was also not originally

government department which was r regls(erd/as Bank. In the

i \\ =

present case, there is nothing to show_ that ihe State exercises any
X \_H ,/ i

B

direct or indirect control Qv /) the affmrs of the Bank for deep and
pervasive control on the B\as \} of which it can be said that the

petitioner-bank 1s‘“State” or “public authority”. As pointed out

o
4\\ \\ \

-

earlier in ;h;’e p{esem matter we have to find out whether the

/ 2
:’/ 4' h/ .\/
pel\Qn,er Bank is controlled by the government, if 'ves', it will be

\ / ,
,,,,

“public thorlty” , and, if 'no', it will not be “public authority”

Al
4 \bec\ luse none of the other requirements to make a institution a

\“public authority” are available in the present case. 'Control' does
not mean 'regulatory or statutory control'. In the case of Ajay Hasia
vs. Khalid Mujib Sehravardi reported in AIR 1981 SC 487 three
Judges' Bench of the Supreme Court had laid down the law and it

was reiterated by the Constitution Bench of the Supreme Court in

the case of Pradeep Kumar Biswas vs. Indian Institute of Chemical
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/’i
Biology — (2002) 5 SCC 11land the observations of the Supreme/\

/" \,/\//“,
.f/

/

Court in Pradeep Kumar vs. Indian Institute were reiterated.- m\m

1/\\\-“/

question and it must be deep and pervaswe If this is found then

‘\é/\ 5.0

such body is “State” within the meanmg\ of/Artlcle 12 of the

5 /

~
Constitution of India or a pubhc\authomty With}.l'l the meaning of
\ & /

/
Section 2(h) of the Right. tynfbgnanon Act. When the control is
merely regulatory; Whethehk}d;er statute or otherwise, it would not

serve to make the"i\b\bdy a “State” or “public authority”. In view of

. / </

Gou\ Veral authorities, it is clear that in absence of existence of

f N
\deep and pervasive control with reference to the institution, it

- \\ \ \/

) ) ; cannot be called a “State” or “public authority” within the meaning

of the Right to Information Act.

10. The State Information Commissioner referred to the case of
Prabhu Shriram Cooperative Milk Society Vs. State of Maharashtra —
1999 (1) Mh. L. J. -619. However, on perusal of the obser_vati'ons

made in the said judgment and referred to by the State Information

._/‘
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5
,/a\\\ A
0

/
Commissioner, it is clear that this Court was dealing with the /
< IV
question in what circumstances the cooperative Societies~ z}re i
:f ;/'—“'\

registered and in that reference it was observed that,'sfeci}\i'oﬁ‘\ér\‘offtﬁe

(';

Societies Act permits registration of a society havmg\1ts ..... o} Blects the

of the public in accordance with the \co operative principles and
A \\ 7

proviso to Section 4 prohibits re;gm\tratlon of‘ any society if it is likely

< 5 N R

/_
to be economically unsouné/or 1>the/regrstratlon of such a society
™

might have an adverse effect on, the development of the cooperative

movement. Furthe-f‘t_he Court considered what amounts to a public

‘‘‘‘‘ x o r ”\/ \4/’
Co%ratwe\ Bank is a “public authority” within the meaning of

|

SECJII 2 )/ of the Right to Information Act or a “State” within the
S g

o7

{

Fat

\me:é\mng of Article 12 of the Constitution.  The learned State

e R TR

: N
i ™\ Information Commissioner also noted that Justice P. B. Sawant, a

\ /J ;’
retired Judge, had made certain recommendations in draft proposal
submitted to the Central Government so as to include “public
interest” as one of the criteria of the public authority under the

Right to Information Act and in view of the said recommendation in

the draft proposal and in view of the meaning of the public interest
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as elaborated by this Court in the case of Prabhu Shrirant
\\ v

/,.

v

/

A

Cooperative Milk Society Vs. State of Maharashtra, the- S\t@‘

>
e \\

i

Information Commissioner came to conclusion Iha's the\ ptibhc

{
i

interest is relevant because the cooperative banks a(e\deahng with

the deposits from the public and it is necess, -y that the cooperative
P P ,_arg P

banks should function in the best mter-; t o\li\theupubhc funds and it

if there is is any

il In my cdnmdered opinion, the State Information
Comm1ss1on?r}i1ad\ﬁ;slead himself. He was not required to find
th t\qhﬁi\wgu\lcif;bje 1\I{the public interest. He was to first find out

= /e petitioner is a “public authority” within the definition

T s

“ \ofSect1on 2(h) of the Right to Information Act. If, yes, then only
\\ S

o

‘ the Act would be application and if, no, the said Act is not

application.
12 Observations in Prabhu Shriram Cooperative Milk Society
were not relevant for decision of this matter. Mere

recommendation or suggestion to amend the law, does not change
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S

{
/ﬂ_é /
X

N
the law unless the amendment is actually made by the 1eg1slature/\\ =

\\.

In view of the fact and legal position discussed earlier, it must
/ s \\

13. Section 4 and 5 of the nght \t\o In\ornianon Act provide

OO
about obligations of public authpnnes apd it directs the public

authority to appoint Public Ij%% on Offlcer etc. Under Section 6
request for obtaining 1}0;‘17@/1011 can be made from the public

authority. If it is 1161: a public authority, the information cannot be
sought undef ‘ghe nght to Informa‘aon Act. The learned Counsel for
¥

Sr KA

th ."‘p@t}tgmer anceded that respondent No. 3 being the share

\&\}l member of the petitioner-Bank is entitled to make an

o \app }catlon for getting information under Section 32 of the Societies

Act and if he makes such an application, the Bank would be
statutorily obliged to provide information as per law. That is totally
a different point. Right to seek information is given to the share
holders of the cooperative societies under the Societies Act but
certainly respondent No. 3 could not seek information abou_t the

petitioner-Bank under the Right to Information Act.

BN
i

N
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14. In view of the facts and legal position stated above, I flnd\
\\ \
that the State Information Commissioner committed errf)r\u\l

,f’.-/ ‘\1

,,,,,,,,,,, /
15. Writ petition is allowed. The im ngned order passed by
- \)
the State Information Commlssqoner 1s\here\b set aside.
e \_‘ N
//" B o i’
i > JUDGE
\\
N7
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